
SERVICEMEMBERS’ CIVIL RELIEF ACT  
(SCRA)  

 
Introduction. 
 
On December 19, 2003, the “Servicemembers’ Civil Relief Act” (SCRA) became  
law.1  It clarifies and amends the Soldiers’ and Sailors’ Civil Relief Act (SSCRA) of 
1940.2  Although much of the new law mirrors the old, there are some very important 
new and expanded protections.  In addition, the SCRA changes some of the procedures 
that must be used to invoke the protections of the law.  Most of the procedures simply 
incorporate the cases  decided over the years, as well as the procedures found in military 
regulations.  This article discusses the new provisions and procedures by highlighting the 
most relevant areas of the new law (incorporating the changes).   
 
The SCRA. 
 

a. Applicability.  The SCRA applies to servicemembers who are in an active  
duty status under 10 U.S.C. § 101(d)(1).  This includes members of the Armed Forces 
(Army, Air Force, Navy, and Coast Guard), as well as the Reserves and National Guard 
when called to active service under Title 10 federal orders.  The SCRA also applies to 
commissioned officers of the Public Health Service and the National Oceanic and 
Atmospheric Administration in active service.  Lastly, it applies to National Guard 
personnel performing duties under 32 USC Section 502(f) for more than 30 days (like the 
airport security duty performed after the 9-11 attacks by members of the States’ National 
Guards).   
 

b.  6% Interest Cap.  Upon entering one of the qualifying military duty statuses stated 
above, servicemembers may reduce annual interest rates on their obligations to no more 
than 6%.  Interest exceeding 6% is forgiven, never to be repaid.  Payments must be 
reduced to reflect the new 6% (or lower) maximum interest rate (the creditor cannot keep 
the old rate in place and essentially accelerate the loan).  The 6% cap applies to 
obligations in the servicemember’s name as well as obligations that are jointly in the 
names of the servicemember and spouse.  The interest rate reduction applies from the 
date the servicemember receives military orders until the date the servicemember stops 
serving in the qualifying status (Title 10 or 32 USC 502(f)).  This protection, however,  
applies only to obligations existing prior to the servicemember entering the qualifying 
active service.  It does not apply to obligations made after entering the qualifying service 
(note: the old law did not apply to federally guaranteed student loans and the new law 
probably should be interpreted in the same way).  To implement this protection, the 
servicemember should send the creditor notice that the servicemember is entering 
qualifying military service, with a copy of the servicemember’s orders and the date the 
servicemember received the orders.  The letter should ask the creditor to reduce the 
annual interest rate (and request a new payment or amortization schedule) to not more 
than 6% starting on the date of receipt of orders (i.e. the date “called to military service”).  
Once given notice, the lender may only lawfully refuse to reduce the rate by going to 
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court and proving that the servicemember is not “materially affected” by entry into 
military service.  Servicemembers are NOT required to prove to the creditor that they are 
now making less money, or that they are “materially affected,” a term undefined in the 
law.  Servicemembers are only required to give a notice, orders, and a request for the cap 
to apply in the absence of a contrary judicial ruling.     
  

c.  Terminating Premise Leases.  This provision applies to both the service- 
member and the servicemember’s dependents; but not to cohabitants.   The 
servicemember and/or dependents may terminate leases entered into prior to entering into 
the qualifying military service.  Once the servicemember is on active duty status, this 
same provision can be invoked upon receiving permanent change of station orders or if 
deploying with a military unit for at least 90 days.  This provision applies to residential, 
professional, business, agricultural and similar types of leases.  To terminate a lease, the 
servicemember or dependent provides written notice of termination and a copy of the 
military orders.  For leases providing for monthly payment of rent, termination is 
effective thirty days after the first date on which the next rental payment is due, once 
notice is given.  Example:  If notice is given on the 5th, and rent is due the 15th of each 
month, then termination will be effective 40 days after notice.  For all other types of 
leases, once proper notice is given, termination is effective on the last day of the month 
following the month in which the notice was delivered.  The landlord must return 
advanced rents paid and account for unused portions of the security deposit as required 
by law.  Landlords may be entitled to an “equitable offset” for expenses incurred as a 
result of an early military termination (realtor fees, advertising costs, etc.).  
Servicemembers are encouraged to give the landlord as much advance notice as possible; 
but sometimes the servicemember’s date of departure changes due to military necessity.       
 

d.   Protection Against Eviction.  The protection applies to both service-  
members and dependents, but not to cohabitants.  The premises must be used as a 
residence.  This protection only applies to rental units having a monthly rent of $2,400 
(adjusted every two years according to the Consumer Price Index, initially on January 8, 
2004 to $2,465) or less.  During the period of qualifying military service, the landlord 
cannot evict without a court order (in Wyoming, a court order is also required under 
Wyo. Stat. §§ 1-21-1001 et seq., and 1-21-1211).  The servicemember or dependent may 
petition any court to stay any eviction proceeding for up to 90 days, or longer if the court 
decides a longer period is fair.  The court may also make any other adjustment needed to 
preserve the interests of all parties to the lease.   
 
 e.    Protection From Foreclosure.  Foreclosures cannot be accomplished during the 
qualifying military service (or even within 90 days afterward) unless approved by a court. 
Servicemembers and dependents may apply to the court for a “stay” or for other relief.  
Attorneys representing creditors in foreclosures should be wary of unsupported 
representations that the servicemember’s service is so vital to the national defense that he 
or she will be unable to attend to the proceedings for unspecified or lengthy periods.  
Ordinarily, members of the Reserves and National Guard ordered to these duties will 
have orders specifying a period of active duty not exceeding two years unless extended.    

 2



 
f. Installment Contracts & Auto Leases.   
 

(1).  Installment Contracts (Purchase Or Lease).  If a servicemember makes a  
deposit or installment payment before entering qualifying military service, on a contract 
to purchase or lease real or personal property (including motor vehicles), then the SCRA 
provides the servicemember protections from the creditor.  Specifically, the creditor may 
not rescind, terminate or repossess for any breach occurring before or during the 
servicemember’s qualifying service without a court order.  To invoke this protection, the 
servicemember must notify the creditor of the servicemember’s entry on active duty 
status and the applicability of the SCRA protections.  If there is a law suit, the 
servicemember may seek a stay of the proceedings and/or other relief from the court as in 
any other civil suit.     
 
 (2).  Auto Leases (Terminating).  Unlike the SSCRA, the SCRA allows 
servicemembers to terminate auto leases under certain circumstances. Specifically, if the 
servicemember entered into a lease prior to entering onto active duty for 180 days or 
more; or once on active duty receives permanent change of station orders outside the 
continental United States; or deploys with a military unit for 180 days or more, then the 
servicemember may terminate the lease.  To terminate the lease, the servicemember 
simply needs to give notice with a copy of the qualifying military orders and deliver 
physical possession of the vehicle back to the lessor within 15 days of the notice to 
terminate.  The lessor may not impose any early termination charge, but may charge for 
any taxes, summonses, and title and registration fees and any other contractual obligation 
or liability of the servicemember under the agreement, including charges for excess wear, 
use and mileage.   Any advanced payment made by the servicemember must be returned; 
and if the servicemember used the vehicle during the last month without payment, these 
charges need to be computed as a share of the monthly lease payment and paid for by the 
servicemember.       
 

g. Stay Of Court Proceedings.  Servicemembers may delay civil court hearings  
(personal injury, divorce, child custody, etc.) and bankruptcy debtor/creditor meetings 
(but not administrative processes such as child support enforcement agency 
determinations or re-determinations, nor does this protection apply to criminal or traffic 
proceedings) for at least 90 days during the period of active service (or within 90 days 
after active service).  To obtain a stay, two requirements must be met: 1).  The 
servicemember must send a letter to the court setting forth why military duty is materially 
affecting the servicemember’s ability to adequately defend his/her rights; and, 2).  The 
servicemember’s commander must send a letter to the court confirming the military duty, 
and confirming that military leave is not authorized for the servicemember at the time of 
the letter (assuming that is true).  Since servicemembers accrue leave at the rate of 2-1/2 
days per month but must have permission of their commander to use that leave, 
commanders should offer their best assessment of when leave may be granted, reserving 
their right not to grant leave at that time if military necessity prevents it, but expressing a 
willingness to keep the court advised.   The court cannot consider the servicemember’s 
request for a stay as an appearance, nor can the court consider it as a waiver of any 
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substantive or procedural defense, including lack of personal jurisdiction.  If the court 
grants a stay, but the servicemember needs additional time, the servicemember must 
apply once again for extension to the court, again including a letter from the commander.  
If the initial requirements are met for a stay but the court refuses an additional stay, the 
court must appoint an attorney to represent the servicemember’s interests. 
 

h. Default Judgments.  The SCRA provides significant protections against default  
judgments and any execution, attachments or garnishments that may have been 
adjudicated while the servicemember was on active duty or for 60 days after active 
service ends.  For any civil action against an absent servicemember, the plaintiff is 
required to file with the court an affidavit stating whether or not the defendant is in 
military service with facts to support the affidavit; or, if the plaintiff is unable to ascertain 
the defendant’s military status through the Defense Manpower Data Center or other 
source, the plaintiff is required to file an affidavit stating this.  Sometimes, the act 
requires the court to appoint an attorney in a servicemember’s absence. An attorney in 
fact may also represent the servicemember’s interests. If a default judgment is obtained 
against a servicemember, the servicemember has 90 days from the termination of service 
to file a motion to vacate that judgment with the court.  Servicemembers who learn of 
default judgments against them should contact their Staff Judge Advocate’s Office for 
legal assistance.  
  

i. Health Insurance Reinstatement.  Upon termination of active duty, a 
servicemember is entitled to reinstate any health insurance policy covering the 
servicemember (and dependents if covered under servicemember’s insurance) the day 
before entering into active duty.  This protection includes a prohibition against exclusion 
and waiting periods, even if the servicemember has some sort of medical condition so 
long as the following three circumstances apply:  1).  The condition arose before or 
during the military service; 2).  An exclusion or waiting period would not have been 
imposed under the original coverage; and, 3).  The Veterans Administration has not 
determined the condition as a disability incurred or aggravated in the line of military 
duty. 
 

j. Residency.  Servicemembers are not residents of a particular State simply  
because of entry into active duty, or simply by being stationed in a particular state.  
Servicemembers keep their State residency for tax and voting purposes unless they 
intentionally change it.          
 
 k.  Protections For Exercising Rights.  Creditors cannot take adverse actions  
against servicemembers and their dependents simply for invoking the protections 
provided under the SCRA.  For instance, they cannot report to a consumer credit 
reporting agency that the servicemember or dependent has invoked rights under the 
SCRA.   Any attempt to make such an adverse entry into a credit report should be 
addressed under the Fair Credit Reporting Act.   
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Closing.   
 
The Soldiers and Sailors Civil Relief Act served members of our military forces well for 
over sixty years.  But as time passed, the need for change became apparent.  In today’s 
exhaustive military tempo that ever-increasingly taps into our National Guard and 
Reserve forces, new and more comprehensive protections were needed.  The 
Servicemembers Civil Relief Act (SCRA) is an attempt to fulfill that need.  Perhaps the 
most significant new protection is that servicemembers now may terminate automobile 
leases, which seemingly were unknown in 1940.  This new protection will help eliminate 
servicemembers’ paying significant amounts on leased vehicles that sit idle while they 
are deployed or that they cannot afford on military pay.  In addition to adding new 
protections, the SCRA expanded old protections such as allowing servicemembers to 
terminate leases not only when they enter active duty, but also while they are actually on 
active duty if they receive permanent change of station orders or orders to deploy with a 
unit for 90 or more days.  Lastly, the new SCRA clarifies some of the procedures that 
must be used to protect servicemembers under the law.  For instance, under old SSCRA, 
when a deployed servicemember desired a stay in a civil matter there was always a 
concern that the request would constitute an appearance and waive important substantive 
and procedural rights.  SCRA now makes it clear that requesting a stay does not 
constitute an appearance, nor does it waive any rights.   
 
The new SCRA closes many of the gaps in protection that were identified over the years.  
While Congress will inevitably identify more needed changes in the future, the new 
SCRA provides important and expansive protections to servicemembers bravely serving 
our country.      
   
By Duncan D. Aukland and Kevin Cieply 
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1   Public Law 108-189; 117 Stat. 2835.     
2   50 U.S.C. App. §§ 501 et seq. 
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